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Hence the most perfect form of retributive punishment is
the jus talionis, to which, as a matter of fact, it was reduced
by the older theories of punishment, as well as by Kant,
following their example. But how can the jus talionis be
applied to actions like fraud, perjury, or treason to one's
country? And would not the penal power of the State
itself become immoral, if it undertook to punish the cruelty
of murder with an equal cruelty ?

Retribution is the principle of private life. There it governs
all our intercourse with others. Hence, so long as punish-
ment is regarded from the point of view of individual rights,
which is always the case in the older theories of law, the notion
of retribution, and, so far as it is practicable, the Jus talionis
itself, are the sole ruling principles. At this stage of develop-
ment punishment is still a mere reaction of one individual
will against another, as is shown by the fact that it leaves
the very worst forms of evil to be dealt with by the avenging
will of an individual or his kinsmen. The case is different
where the social will is the conscious representative of the
general conception of law. It stands so high that it cannot
inflict evil on the individual merely in order to square
accounts with him for the evil he has done. Such a position
simply transfers the standpoint of the individual will to the
social will. Since punishment is and should be an evil, it
continues to involve the element of retribution which at first
constituted its whole nature; but this element does not
exhaust the content of the notion. Retribution and punish-
ment are conceptual spheres that overlap partially but
not completely. Punishment ceases to be identical with
retribution in proportion as it ceases to be an act of private
revenge, and becomes an act of public authority. Hence the
barbarous conclusions to which the retributive theory leads,
especially in its older forms, are to be rejected, not for the
criminal's sake, but because hatred and revenge are emotions